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ELECTION COMMISSION OF INDIA 
New Delhi, the 17lh January, 1991 

ON 29—In pursuance of section 109 of the Repre¬ 
sentation of the People Act, 1951 (43 of 1951) the Election 
Commission hereby pubPsber, the judgment of the High 
Court of Kerala at Ernakulam dated 31-8-1990 Election 
Petition No. 2 of 1990. 

IN THE HIGH COURT OF KERALA AT ERNAKUI-AM 
PRESENT: 

The Hon’ble Mr, Justice K. G, Bulakrtshnnn. 

343 GI/91—1 


Friday the 31st August, 1990/9th Bhadra, 1912 
Election Petition No. 2 of 1990 
PETITIONER: 

V. S. Vijayaraghavan, Vadakkumptiram House, Erima- 
yur, Palghat. 

By Advs, M/s, K, K. Gopinathan Nair, M. Lalitha 
Nair, S. M, Prcm, T. S. Rajascnan and M. I. 
Shanavas, 

RESPONDENTS: 

1, A, Vijayaraghovan, Communist Party of India 

(Marxist), District Committee Officer, College Road 
Palghat. 

2, S. Abdulkarcem, 10/410, Veternary Hospital Road, 

Palghat. 

3, Alathil Ishaq, S/o Ishaq, Pothuvachola Mohammed, 

Alathil House, (P.O.) Vazhampuram, Via. Kara- 
kurissi. 

4, Kassim Mohammedkutty, S/o Mohammedktitty Near 

Narikuthy Mosque, Parttkunnam P.O. Palghat. 

5 N. Krishnaktimar, Palliyath House, P.O. Thenkur’ssi, 
Aluthur Taluk, Palghat District. 

ft. T. Chandrasekharan, B.J.P. Officer, Market Road, 
Palghat, 
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7. T. P. Joy, Thelappilly Chorakode, Peruvemba P.O., 

Palghat. 

8. V. L, Dora, Ayyappunkavu House Vandithavalam 

P.O. Palghat. 

9. Nanchan, S/o Malian, Cholayur, House No. 2/163, 

P.O. Palghat. 

10. T. K, Piabhakaran, Ext. Dist, Secretary RSP (S), 

Court, Road, Palghat 

11. P. P. Menon, Devapiubha, T.B. Road, Palghat, 

12. Edakkazhiyur Velayudhan, Janatha Party Office, 

Edakkazh, yur, Palghat. 

13. Kavassery Sankpran, S/o Koppan Muthalakulam 

Harijan Colony, P.O. Kavassery, Palghat. 

By Advs. M/s. S. Narayanan Poti, M. Hemalatha, K. 

Balachandran. C. E. Unnikrishnan aud K, K. 

Krishna Pillal. 

This Election Petition having been finally heard on 
27-8-90 the Court on 31-8-90 delivered the following : 

K. G. BALAKRISHNAN, J. 

E.P. No. 2 of 1990 
JUDGMENT 

The petitioner contested as a candidate for the I_ok 
Sabha seat from No, 7 Palghat Parliamentary Constituency. 
Respondents 1 to 13 wer the other contesting candidates, 
Polling wars held on 22-11-89 and the result was declared on 
26-11-89. The petitioner secured 347115 votes and the first 
respondent secured 3,48,401 votes. The first respondent was 
declared elected with a margin of 1286 votes than his 
nearest rival. 

2. The Palghat Parliamentary constituency consists of 7 
legislative assembly constituencies and there were 902 poll¬ 
ing stations in the constituencv. The total number of votes 
according to the electoral rolls of the constituency was 
9,57,847. AmoDg the contesting candidates the petitioner 
belonged to Indian National Congress (I) and the first res¬ 
pondent was a candidate sponsored by the Communist Party 
of India (Marxist). The petitioner seeks to declare the 
election of the first respondent as void and for a further 
declaration that the petitioner be declared as elected. 

3. Tn the petition, the petitioner has alleged that several 
mal practices and corrupt practices and manipulations were 
done during the process of the election. Petitioner alleges 
that counting of votes was not done in accordance with the 
Rules and the entries made in form 16 and form 20 are 
not genuine and truthful. The form 16 ballot paper ac¬ 
count was not properly filled up. The total number of 
ballot pacers to be found in the ballot box as mentioned in 
column 5 of form 16 was different from the total number 
of votes counted as mentioned in form No. 20. This vari¬ 
ation has happened in respect of several polling stations. 
The petitioner alleges that in polling station No. 74/48 of 
MaUmpuzha L.A. segment the figure 773 in form No. 16 
is the total number of ballot papers to be found in the 
ballot box. but in form No. 20 as against the number of 
votea counted figure 957 has been mentioned. The differ¬ 
ence of 184 votes is a clear indication that serious mal 
practices and distortons were made in the counting of 
votes. There were similar variations in the case of polling 
station No, 73 /48 of the same L.A. segment. In polling 
station No. 119/51 of Kollamkodc segment and in polling 
station No. 99/49 of Palaghat L.A. segment there were 
sun Inr d'screoancles. There were 84 such instances of varia¬ 
tions and disermann'es. These conflicting figures in the two 
forms have materially affected the result of the election for 
the sirnnle reason that arbitrary' numbor of votes has been 
attributed to the first respondent and the first respondent 
was declared elected on such fanciful and patently conflict¬ 
ing figures and this amounts to improper reception of votes 
coming within section 100(l)(d)(3) of the Representation of 


the People Act, 1951 (hereinafter called the ‘Act’.) The 
petitioner has alleged that there were discrepancies in the 
figures entered in form No. 20 and the petitioner has given a 
detailed statement as Anncxure in. 

4. The petitioner alleges that there were serious illegality 
in the case of counting of postal votes. As per the entry 
in Part ll of form 20 there were 2053 postal ballot papers 
and according to the petitioner this figre is not correct and 
the total number of postal ballot papers received by the 
Returning Officer was 2363. This is evident from the stamp 
account maintained by the Returning Officer. The Returning 
Officer did not count 310 postal ballot papers on an un¬ 
tenable ground th’at the declaration by the electoral under 
Rule 23(l)(a) of Conduct of Election Rules, 1961 (for short 
the Rules) in form No. 13A did not contain the seal of the 
attesting officer. One postal bag containing several postal 
ballot papers was ly-ng in the R.M.S, post office at Palghat 
Junction without being delivered to the Returning Officer. 
The Reluming Officer did not take steps to collect these 
ballot papers. 

5. Pelitioncr requested for a recounting of the votes. The 
petition was personally handed over to the Returning Offi¬ 
cer at 11 a. m. A similar request was made by one A. 
Kumaraswamy, who was the counting agent of 11th res¬ 
pondent. The returning officer rejected the petition on un¬ 
tenable grounds. 

6. Several presiding officers of various polling booths did 
not furnish to the petitioner’s polling agents true copies of 
the entries made in the ballot paper account and thus they 
violated Rule 45(2) of the Rules. In the Palghat Parlia¬ 
mentary constituency n total number of 6656 votes were 
rejected as invalid votes. Three thousand votes cast in 
favour of the petitioner were rejected on the ground that the 
marks affixed against his name were indistinct. The rejec¬ 
tion of these votes is illegal and there was violation of 
Rule 56(2) of the Rules. 

7. There wus violation of Rule 38 of the Rules. The 
presiding officer of 'he polling booth did not sign on the 
reverse side of the ballot paper. In polling station No. 42 
and 61 of Sreekanteswaram L.A. segment 100 such ballot 
papers were issued. Out of 100 ballot papers 50 were issued 
in polling station No, 42 out of which the first respondent 
secured 36 votes. These votes should not have been count¬ 
ed in his favour. The treating of such votes as valid has 
materially affected the result of the election in so far as 
the first respondent is concerned. The counting agents of 
the petitioner came to know of this irregularity and they 
raised objection at the time of counting. But the objections 
were overruled and they were treated as valid votes. 

8. In several cases open votes were cast by the presiding 
officer without permitting the companions of the infirm 
voter. Tn polling station No. 99 of Malampuzha L.A. seg¬ 
ment. the presiding officer thus cast four votes in the name 
of 4 infirm voters. The petitioner has mentioned the de¬ 
tails in paragraph 19 of the petition. 

9. The petitioner alleges that there were several cases of 
impersonation. One Bhanu aged 22 cast vote in polling 
booth No. 23/48 in the place of one Girija Unnikrishnan. 
The polling agent Parameswaran challenged the identity of 
Bhanu and convinced that it was a case of impersonation. 
But the imposter was allowed to vote without requiring her 
to adduce evidence in proof of her identity. This is in vio¬ 
lation of Rule 36 of the Rules, 

10. There were instances where the tendered votes were 
put in the ballot box and counted contrary to Rule 56(6) 
of the Rules. Tn polling station No. 20 of Mannarghat 
L.A. segment and polling station No, 85 and 92 of Malam- 
puzha L.A. segment and polling booth No. 156 of Alathur 
L,A. segment one vote each was put ; n the box and counted 
in violation of Rule 56(6). 

11. One Abbas Abdul Kndar, a Government employee, 
was on election duty in polling booth No, 47 of Mannar- 
ghat L.A, segment. His name was included in the electoral 
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roll of polling station No. 98 of 47 of Mannarghat L.A. 
segment. In spite of the fact that the said officer was on 
election duty he had voted at polling station No, 42. The 
Presiding Officer of polling station No, 98 allowed an im¬ 
personator to vote in the name of said Abbas Abdul Kadar 
and this is a clear case of improper reception of a v*te. 

12. In polling station No, 108 of Alathur L.A, segment 
ns against one Muthuvelayudhan (SI. No, 7C3) an imperso¬ 
nator voted and Muthuvelayudhan was dead long before the 
election. 

13. There are four instances where impersonators cast 
votes in the name of persons who were in Gulf countries. 
The details are shown in Paragraph 25 of the election 
petition. 

14. The name of one Kulang.ira Raveendranathan was in¬ 
cluded in the electoral rolls in respect of polling station 
Nos. 5 and 6 of Sreekrishnapuram I..A. segment and votes 
were cast in his name in both polling stations. In polling 
station No. 82 of Sreekrishnapuram L.A. segment and in 
polling station No. 6 of Malampuztra L.A. segment 4 per¬ 
sons, who were under the age below 18, had cast their 
votes. 

15. The time of the polling was fixed from 8 a.m. to 5 
p.m. However, in 18 booths, the ballot boxes were full in 
the course of the day but they were not replaced promptly 
and there was delay of two hours for replacement of the ballot 
boxes. This has adversely affected the polling and several 
voters returned without exercising their votes and this is in 
violation of Rules 66 and 15 of Conduct of Election® 
Rules, 1961. The particulars of the various polling stations 
are mentioned in paragraph 18 of the election petition. 

16. According to the petitioner all these illegalities and 
malpractices have materially affected the result of the elec¬ 
tion. The number of votes rejected as invalid was 6656. 
The marginal difference between the petitioner and 1st res¬ 
pondent is 1/5 of the rejected votes and, therefore, the 
votes are to be recounted, 

17. The petitioner has alleged that the 1st respondent re¬ 
sorted to corrupt pi act ices. There were appeals from 1st 
respondent, his agents and sup totters to vote for the national 
front, which was having an alliance with C.P.I, (M) on the 
ground of religion, caste and community. There were also 
attempts to promote feelings of enmitv and hatered between 
different citizens in the name of religion, particularly bet¬ 
ween Hindus and Muslims. The 1st respondent issued 
pamphlet in Palaghat Constituency reproducing a statement 
issued by the Imam of Delhi Syed Abdullaha Bukhari. The 
pamphlet was printed by Vardhini Printers Mannarghat at the 
instance of the 1st respondent. In the pamphlet Imam, 
alleged that the majority, i.e. Hindus, massacred the m'nority, 
i.e. Muslims from Malvana to Bhagalpur. In the pamphlet 
it was also stated that thousands of S ! kh were murdered 
after the assassination of former Prime Minister Smt, 
Indira Gandhi. This was clearly intended to persuade the 
Muslims not to vote for the petitioner who belongs to 
Congress-I. Immed : ately before the election, the workers 
of CPI (M) led by P. K San, Secretary of CPI (M), Man- 
naruhat distributed the pamphlets to various Muslim houses 
in Mannarghat. The publication of the pamphlet was inten¬ 
ded to turn the Muslim voters against the petitioner : n the 
name of religion by promoting feelings of enniitv and hatred 
between them. Yet another pamphlet was printed and 
distributed reproducing a news 'tent published in Madhya- 
mam daily dated 12-11-89 which stated that Imam of Delhi 
had accused the Congress-l and Hindus of massacreing the 
Muslims and that the Muslims should not vote for the 
Congress-I. This was highly provocative pamphlet promot¬ 
es feelings of enmity and hatred between Hindus and Mus¬ 
lims. 

18. Shri E. M. Sankafan Namboothiripad, of the General 
Secretary of the CPlfM) wrote two articles in “Desabbl- 
mani” daffy. the official mouth-piece of the CPI (M) appeal¬ 
ing the Christ’an and Muslim electorate to vote against the 
Congress-I candidate. The publication of these two articles 


was also intenued to promoie feelings of enmity and haired 
u.mwii umcieni secuons oi me citizens in me name ol 
lUigion tuereoy attiacong tne provisions oi corrupt pmcuoe 
.is ueiuieu in section of tne representation ol me People 
Act. 

19. Sim 1. Sivadasa Mcnon. the Electricity Minister of 
l..o government of Lendl, who is a memoer or tnc Cui 
i ivi ) gave eiectnc supp,y jor tne lust time to V'aragainpaay, 
bnoiuyar and biruvaui estate areas in Atmppauy on the 
eve or the election, i.e. 2U-11-89. 'Dus was done detiOc- 
laiely lo infiuvnce the voters of the aieas wtnen amounts 
to undue influence and iiiterctcrenec m tnc fiee cxeicise or 
electoral ngnL. The Electricity Minister committed this 
corrupt practice w til the consent of the 1st lespondent, Ihere 
was a meeting at about 9.30 a.m. on 20-11-89 at bnoiayar. 
Tnc Electricity Minister and one bayed Atavi, becrctary of 
the CITU in Paige at District spoke in ine meet ng tfmt 
the distribution ol eJectrii.ily to ttat area was solely because 
of the efforts and initiative of the CPI(M) and all ihe 
people must vote for tile 1st respondent. C.I.T.U. is the 
trade union labour wing Of Ihe CPI (M). 

20. The petitioner also alleges that a high power committee 
of the Union Munster for Enviionment had acquired Kuriar- 
Mdty and Karappara Hydro-Electric Project for meeting 
the water and power requirements of Palgnat. This thing 
was reported in the Hindu daily dated 13-11-89. The clear¬ 
ance ol tliis project was due to the constant efforts of the 
petitioner. In order lo influence the \oiers against the 
petitioner, Ihe Electricity Min stry and the office of the 
Chief Minister of Kerala issued press statements to tho 
chect that the Central Government had not given clearance 
for the project. This was a false statement to piejudice 
the voters against the petitioner. 

21. Many of the polling officers were biased agamst the 
petitioner and some of them were witnesses in u case pend¬ 
ing before the Commission of Enquiry appointed to inquire 
into the alleged use of lo.ee by the police at the Pal- 
ghat Collectorate on 17-11-88. The petitioner was seriously 
injured and hospitalised in thut lathi-charge. These officers 
gave evidence against the petitioner and tiie congress party. 
These witnesses were rolling officers and they committed 
malpractices in the election process to see that the pet tioner 
was defeated. The names are mentioned in paragraph 36 
of the election petition. The petitioner, for the ubove 
reasons, sought to declaic that election of the 1st respon¬ 
dent to Lok Sabha is void and the pef’tioner be declared as 
duly elected candidate from No. 7 Palghat Parliamentary 
Constituency. The petitioner also prayed for recounting 
of the entire votes polled by the candidates including the 
rejected votes, postal ballots and tendered votes. 

22. The 1st respondent alone contested this proceedings. 

All other respondents ivere set expartc. The 1st respondent 
filed written statement denying the allegations in the peti¬ 
tion. According to the 1st respondent the election petition 
is not maintainable mid the same is liable to be rejected 
in limine. It is also alleged that the petition has been filed 
for harassing the 1st lespondent. The allegations made 
under grounds 1 to 13 regarding the alleged manipulations 
in counting, Illegalities in the postal ballot papers, irregulari¬ 
ties in polling, impersonation to vote against the names of 
dead persons or absentees etc. stated in the election petition 
arc denied and they are untrue and baseless. There was 
no irregularity, manipulation or fraud in the counting of 
votes, it was conducted correctly and fully in accordance 
with the Representation ol the People Act and the Conduct 
of Election Rules. The result of the election has not been 

affected by any illegality and the Returning Officer was fully 

justified in declaring the 1st respondent ns the returned 

cand : dutc from Palghat Lok Sabha Constituency. The 
averments made in ground No. 3 in relation to the discre¬ 
pancies in Form No, 16 and Form No. 20 are not admitted. 
The discrepancy, if any, can only be due to clerical errors 
and it cannot affect the result of the election. The aver¬ 
ment-- are vague and do not disclose in what manner the 
said discrepancy adversely affected the petitioner. No ob- 
irefinn on these scores were raised by the petitioner or 

b ; s election agents or Ids counting agents. Th's ground is 
therefore an after thought and is only a device to take 
undue advantage of sonic discrepancies. The allegations 
raised in ground No, 8 me not correct. The result sheet 
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was prepared luily in accordance wnu tue iuics imw 
itniunii* was ovei. ii/C complaint oi illegal ties in respect 
ji tuuuimg ox posuu ballot paperi raison m ground iso. to 
iuiu ii aiu Wuuiiy u useless. nil lue vunu pusiul ounot 
papcis nave oceu counted and oisiuduicu 10 me eanuiouie 
iui wiioiii me sain votes nave been polled. lue 31U postal 
vuuui papers were not opened because tne Form JJ-A did 
not contain enner tne signature or tnc voter or in some 
cases me signature or tne Attesting Officer, llic postal 
vauut papeia received alter me commencement 01 tne 
counting nave been ngntty rejected by tne Returning Olticer. 
me xvctuinnig cancer is omy concerned vyun me oanot 
pupeis wmen nave been received by brm at me commence- 
niciii ot me eotinting ot votes. ine_ allegations raised in 
ground iso. 12 arc not true. The request tor recount was 
ngmiy rejected by me Hemming utlicer. me appncaiion 
or me petitioner and mat ot tde counting agent ot bri P. P. 
ivienon dta not contain any reason wnatsoever to just ly ' 
me recount, me complaint m tnc election petition tnal 
mete are discrepancies between tne total number ot voles 
and tne votes distributed between the candidates is untrue 
and untenable. No void vote was rejected. Doubiful 
votes nom alt the segments were put in separate compart¬ 
ments and decision was taken by tde Asst. Returning Officer 
in me presence of tnc counting agents of the candidates, 
me lact that 6,656 votes were rejected atlord no basis for 
an inference tnat there would have been improper or 
unlawful rejection of valid votes. It is denied that there 
was violation of Rule 38. If the signature of the Presiding 
Officer was not made on trie ballot paper that will not 
entail a rejection of the ballot paper in which the voter 
nas exercised lus right to choose his candidate. The allega¬ 
tion that the Presiding Officer himself had cast vote for any 
lUUU'm voter is denied. The allegations in ground No. 
i9(a) are not correct. A voter is not to be disallowed to 
exercise his rght to vote simply because his identity is 
viiahengcd. The complaints made in grounds 20, 21 and 
m regarding certain tendered vote; is contrary to facts, 
me contention regarding impersonation of Abbas Abdul- 
khader as mentioned in ground No. 23 is baseless. The 
allegations made in grounds 24 and 25 regarding impersona¬ 
tion are not true. In any event it has not affected the 
result of the election so fur as the 1st respondent is con¬ 
cerned. The double voting by one Kolangara Kavecndra- 
nathan is denied. Even if it be so the invalidity of both 
ot his votes will not in any manner affect the result of 
the election. The allegations made in ground No. 28 are 
baseless and irrelevant, The 1st respondent is not aware 
ot any delay having taken place in any of the polling 6ta- 
t ons for want of ballot boxes. The allegations made in 
ground No. 29 tor taking inspection of ballot papers arc 
(wholly untenable. Neither the petitioner nor his agents 
raised any objection in respect of the counting in any of 
,tbe segments. The details of discrepancies furnished in 
paragraph 30 have not really affected the result of the 
election. The allegations of corrupt practices made in para¬ 
graphs 31 to 36 are wholly untrue and baseless. There 
..as no attempt to promote feelings of enmity and hatted 
between different citizens on the ground of religion. The 
pamphlet produced as Annex ure 1J was not got printed in 
Vardhini Printers. Mannarkud at tho instance of tho 1st 
respondent or his political party. It was not distributed 
among Muslim voters or any workers led by P. K. Sasi. 
The publicatffin of the pamphlet in Deshabhimani daily 
was not with the consent of the 1st respondent The 1st 
respondent was fully busy in addressing public meetings 
and doing other necessiuy acts for his election. Re had 
no occasion to rear, the newspapers. The 1st respondent 
has nothing to do with the publicat : on of the pumphlet 
in Madhyamam daily, 1'he articles attributed to Sri E. M. S. 
Namboodiripad were published in the Deshabhimani dated 
16-11-89 and 17-11-89. The articles do not constitute 
corrupt practice under Section 123(3) or (3-A). That 
was only bonaflde criticism made of the Government. 
It is denied that the Minister for F.leclrcity Shri T. Sivadasa 
Menon gave electricity to Sholapur and Simveni estate 
areas on the eve of election to influence voters. Such 
electricity connection would have been given in the normal 
course after going through the normal procedure. The 
above statement regarding the appeal to the voters bv the 
Mffibtnr or Savyd ANvl to vote for the 1st respondent is 
roov^iotoTv ffiRe The averments in paragraph 36 of the 
.wninn p™ not cornet The reference made bv the Chief 
Minister that the Central Government had not given 


lyyi/PIIALGUNA 4, 1912 [Pakt 11-Sec. 3 (>ii) ] 


clearance ror tnc Project is not correct. The report in 
iviaummnun (A'uuv.ure 2 UJ was net made v.itu tne con¬ 
sent or me rst respondent or his electron agent or ins 
supporters. I ho aneg.it ous in paragraph 36 mat certain 
pomng officers anu pres ding officers lU'e biased against the 
penuoner is baseless, the petitioner had not raised any 
objection to tneir fund oiling. On tnc above pleadings 
the ionowing issues were tranied tor tnal. 


i. Whether there are differences between tho total 
number oi bafloc papers mentioned in column 5 
oi harm 16 nai iru. total number oi votes cast 
mentioned in Form 2b m respect of 84 poll ng 
stations and was it the resutt of manipulations 
as alleged m Paragraph 3 of the petition 7 if so, 
is the election oi the lust respondent liable to 
be declared valid on the ground of discrepancies 
in Form 16 and Form 20 ? 


2. Did the Returning Officers fail to collect one bag 

ot postal papers riom R.M.S. post office and thereby 
violated Rufe 23 (4 ) ? 

3. Does Annexurc 3 reveal serious error in counting 

and whether it affected the result of the election l 

4. Did the Returning Officer reject 310 postal ballot 

papers on the ground that the declaration of the 
elector did not contain the seal of the Attesting 
Ofiicer ? Was it an illegality on the part of the 
Returning Officer 7 

5. Wore any valid votes rejected as mentioned in 

paragraph 17 of tho petition 7 

6. Was there any impersonation and the challenge of 

the identity of voters was wrongly over ruled as 
mentioned in paragraph 19(a) ot the petition ? 

7. Whether there wore any cases of double voting as 

alleged in Ground 26 of the election petition 7 

8. Was there any violation of Section 56 and Rule iJ 

as there was omission to replace the ballot boxes 

when they became full in 18 booths 7 

9. Did the first respondent, his agent and supporters 

appeal to the voters in the name of religion, caste 
and community ttnd thereby committed corrupt 
practice under Section 123(3) of the Act 7 

10. Did the first respondent commit corrupt practice 

under Section 123(2) of the Act 7 

11. Did the first respondent commit any corrupt prac¬ 
tice as alleged in paragraph 35 of the petition 7 

12. Did tho polling officers commit any malpractice 

wh-'ch affected the result of the election 7 

13. Was there not violation ol Rule 40 w'hen tho 
Presiding Officer cast the votes of infirm voters? 

14. Were not votes cast in the name of dead persons, 
persons abroad and under-aged voters improperly 
received 7 

15. Is the election of the first respondent liable to 
be set aside for any of the reasons mentioned 
in the pet’tion 7 

16. Should there not be inspection and recounting of 
votes for all or auy of the reasons mentioned 
in the petition ? 

17. What is the order as to costs ? 

23, Issues 2 and 4.—These two issues relate to the 
counting of postal ballot papers. In paragraph 10 of the 
petition ’t is alleged that many of the valid postal ballot 
papers were rejected at the time of counting. The peitioner 
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also alleged that 310 ballot papers were not even opened 
uy me returnng ohteer and tnereby he violated KtUe 2b 
ur me Kuieb. rue tcLutnmg officer was cx^mpicd as PW- 1 . 
Jrle tteporcu Unit torm U-rv utcjuiatiou by tne ekcior vvos 
not properly attested and in many eases me attesting 
oineer mm not atliAed us seal. In some cases tne uttcsting 
oniccr sinlp.y signed the inieainlion lorm and did not even 
given the designation and addiess. The vt-fious lejeeted postal 
oallot papeis are marked in the proceedings. I he learned 
counsel lor tne petitioner contended tnat in the case oi 
(attestation the signature of the attesting oliicer alone is 
necessary and that the Rules do no: provide that there 
should be the seal of the attesting officer. PW-f deposed 
that ho was unable to discern whether the attestation was 
done by a Gazetted Officer or whether the signature itself 
was true and genuine. Of course, if the seal of the 
office is affixed that may give a colour authority to the 
attestation, ft is true that the Conduct of Election Rule 
1961 do not provide that the attestation should be accom¬ 
panied by the seal of the concerned officer. PW-1 deposed 
tnot he was not able 10 know whether the attestation was done 
by a proper authority and only in those cases he had rejec¬ 
ted the ballot papers. It may be remembered that the 
rejection of the ballot papers was done in the presence 
of the counting agents of the respective candidates. None 
of the counting agents of the cand’datcs raised any objec¬ 
tion regarding this. Even in the petition filed for recount¬ 
ing no objection was raised regarding the rejection of the 
postal ballot papers. Therefore, 1 hold that the icjeclion 
of the postal ballot papers fer want of seal was done pro¬ 
perly and it has not materially ailected the result of the 
election. 


24. Another contention regarding the rejection of the 
postal ballot papers is that in many cases the serial number 
of the ballot papers given in form 13-A did not tally with 
the serial number ot ballot papers given in form 13-B. 
Form 13-A is the declaration of the elector. Form 13-B 
is the small cover containing the ballot puper. As per 
the procedure of voting through postal ballot system 
the elector has to cast bk vote in the ballot paper 
and insert the same in form 13-B cover. This form 13-B 
is to be accompanied by form 13-A declaration. The 

declaration as well as the small cover containing the 

ballot paper arc to be put in lorm 13-C cover. The 

returning officer while openng form 13-C cover must 

first compare the serial number of the ballot paper 
given in form 13-B cover and form 13-A declaration. 
If the serial number of the ballot paper does not tally 
with the ballot papor number In form 13-B the postal ballot 
paper is to be rejected and the form 13-B cover is not to be 
opened by the returning officer. The learned counsel for 
the petit'oner would contend that in many cases the postal 
ballot papers were rejected on flimsy grounds that the serial 
number of the ballot papers in form 13-B did not tally with 
the serial number of ballot paper in form 13-A and it was 
pointed out that in some cases form 13-A decimation und 
form 13-B cover got mixed up on the table of the 
returning officer and that he had simultaneously handled 
several form 13-C covers together and this led to the 
mixing up of form 13A with form 13B of some other cover. 
PW1 was examined on this aspect. He deposed that under no 
circumstances he had handled more than one form 13C cover 
at a t'me and there was no possibility of any form 13-A and 
B mixing up with form 13A and form 13B of some other 
ballot paper. J have perused some of the postal ballot papers 
which were rciecied for these reasons. In one case the ballot 
papers were attested by the same officer and form 13A and 13 
got mixed up. Tt might have happened due to the negligence 
of the voter. Tn view of the definite assertion by PW1 that 
had handled only one ballot paper at a time, the contention of 
the petitioner that the rejection of the postal ballot papers 
on this ground is illegal cannot be accepted. T find no reason 
to reject the evidence of PW1. If the serial number of the 
ballot paper In form 13B and form 13A declaration did not 
tally each other the returning officer has no other go than to 
reject the same, 


25. Another contention raised by the petitioner is that 310 
postal ballot papers were not opened bv the returning officer. 
PW1 has given valid reasons for this. Ho deposed that coun¬ 
ting began at 11 a.m, on 26-11-1989 and after the counting 


began he received 310 postal ballot papers. Under Rulo 
54A(2) of the Rules no cover in form 13Q received by the 
returning officer after the expiry of the time fixed in that 
behalf shall bo opened and no vote contained in any such 
cover shall be counted. In view of this specific ruie PVV1 was 
justified in rejecting the 310 postal ballot papers received 
after the commencement of counting of postal ballot papers. 
Therefore, under issue No. 2 and 4 I hold that the rejection of 
the postal ballot papers for various grounds was proper and 
legal and that it has not materially affected the result of the 
election. There was also no violation of Rule 23(4) of the 
Rules. 


26, Issue No 5.—In paragraph 17 of the petition It is alleged 
that 6654 votes were rejected by the returning 
officer on flimsy and legally unsustainable grounds and thus 
he violated Rule 56(2) of the Rules. The allegation in para¬ 
graph 17 of the petition is too vague and the petitioner has 
not meniioned the various grounds on which these votes were 
rejected. Under Rulo 56 tile ballot paper is liable to be 
rejected if it bears any mark or writing by which the elector 
can be identified or if it bears no mark at all to indicate 
the vote or if it bears a mark elsewhere than on or near tho 
symbol of one of the candidates on the face of the ballot 
paper or if it bears a mark made otherwise than with the 
instrument supplied for the purpose. The ballot paper is 
bound to be rejected if the votes are given on it in favour 
of more than one candidate or if the mark indicating the 
vote thereon is placed in such manner as to make it doubtful 
to which candidate the vote has been given. If the ballot paper 
is found to be spurious or damaged or mutilated, then also 
the ballot papers cannot be treated as Valid ones. The re¬ 
turning officer deposed that in this case the ballot papers were 
rejected for various reasons. It may be remembered that the 
petitioner was represented through the counLtng agent at tho 
time of counting. There were as many as 11 candidates and 
all these candidates were represented through their counting 
agents. There is no case for the petitioner that he had raised 
any objection before the returning officer regarding the rejec¬ 
tion of any ballot papers. At tho time of counting the counting 
supervisors set apart the doubtful votes and they are scruti¬ 
nised by the returning officer >'n the presence of the counting 
agents, Each ballot paper was thus examined by the returning 
officer and then only it Is/was rejected. Merely because the 
number of invalid votes arc 6656, no adverse presumption 
could be drawn against the process of the electoral system. 
It could only be assured that these ballot papers were rejected 
as they satisfied any of the grounds mentioned in Rule 56. 
Therefore, under issue No. 5 I hold that no valid votes were 
rejected without any reason. Issue No. 5 found accordingly. 

27, Issue No. 6.—In paragraph 19 in the petition it is 
alleged that there was impersonation by one Bhaou to vote 
in the name of one Girija Unnikrishnan and that the peti¬ 
tioner’s agent challenged the identity of the said Bhanu, but 
the presiding officer permitted tho imposter to exercise her 
vote. In order to prove this allegation the petitioner produced 
Exts. A7 and A8 documents. Ext. A7 is a receipt issued to 
PW3 Parameswaran who challenged the vote of Bhanu. Ext. 
A8 is acopy of the petition given by one E. Kantian, In the 
petition it is alleged that Bhanu daughter of Jnnu came to 
exercise vote in the name of Girija Unnikrishnan, Apart from 
Exts. \7 and A8 there is nothing in evidence to show that 
Bhunu who cast her vote reallv impersonated. The petitioner 
could have proved the impersonation by examinng Girija 
Unnikrishnan. No attempt was made to examine this alleged 
voter. Tile ev'dcncc of PW3 is not sufficient to hold that there 
was impersonation. If the vote is challenged by any of the 
polling agents, the presiding officer will make summary en¬ 
quiry. The petitioner has no case that the presiding officer 
did not conduct such an enquiry. Tire petitioner has also 
no case that he or bis agent produced documents to show 
that the woman who came for voting was not Girija 
Unnikrishnan, but somebody else. In the absence of such 
concrete evidence it cannot be said that there was impersona¬ 
tion, Issue No. 6 is found accordingly. 

28, Issue No. 7.—rn paragraph 26 of the petition It was 
said that in polling station No. 5 of Shrikrishnapuram L. A. 

- segment one Kulangara Ravindrancthou was a voter as against 
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serial number 276. and as against serial number 846 of 
polling station No. 6 of Shrikrishuapuram L. A. segment 
very same Kulaugara Ravindranathan was voter and both 
votes were cast by the voter. Petitioner has not adduced 
evidence to substantiate this allegation. The returning officers 
of the respective polling booths were not examined to prove 
this fact. I hold thut there was no double voting as alleged 
by the petitioner. Issue No. 7 is found accordingly. 


29. Issue No. 8.—The petitioner has alleged that in 
certain polling booths ballot boxes were not supplied in time 
and that many of the voters could not exercise their franchise 
and this has resulted in the violation of section 86 of the 
Act. There is absolutely no evidence to prove this allegation. 
PW1 was asked regarding the supply of ballot papers to the 
polling booths. He deposed that enough ballot boxes were 
distributed tp various polling booths ’and he also said that 
ballot boxes were kept in reserve and in no polling stations 
the voting was delayed due to want of ballot boxes. I find no 
reason to i eject the testimony of PW1. This issue is found 
against the petitioner. 

30. Issue No, 9.—The petitioner alleged that the first res¬ 
pondent. his agent and supporters appealed to the voters in 
the name of religion, cast asd community and thereby com¬ 
mitted corrupt practice under section 123(3J of the Act. The 
main allegation of the petitioner is that certain pamphlets were 
distributed in the constituency at the time of election and this 
pamphlets were printed at tho instence of the first respondent 
and his party and in one such pamphlet Delhi Imam Abdulla 
Bhukhari made an appeal to the voters by saying lhat the 
Hindus massacred the minorities viz, the Muslims and Sikhs 
of Bhagalpur and other places and this was after the assassi¬ 
nation of the former Prime Minister. According to the 
petitioner (he pamphlet was published to persuade the Muslims 
not to vote for the petitioner who belonged to Congress (I) 
party. The petitioner also alleged that the pamphlets weie 
printed in Dcsabhimani daily paper and P. K. Sasi, Secretary 
of CPI(M), Mannarghat distrbuted the pamphlets on behalf 
of the first respondent. The petitioner also alleged that the 
pamphlet of Delhi Imam was published in Mudoyamam daily 
news paper dated 12-11-89 and the Imam accused Congress (I) 
party of having massacred Muslims and that the Muslims 
should not vote for Congress (I) party. In paragraph 33 the 
petitioner alleged tnnt the All India General Secretary of 
C.P.I.(M) Shri E.M.S. Namboodiripad wrote two articles and 
published in Desabhimani daily paper dated 16-11-89 and 
17-11-89 and the object of publication of these two articles 
was to appeal to the Christian and Muslim voters to vote 
against Congress (1) party. 


31. Even though the petitioner raised all these contentions 
in tho petition, no evidence was adduced to prove these facts. 
The first respondent denied having published any pamphlets. 
There is nothing in evidence to show that the first respondent 
had any knowledge about the publication of these pamphlets. 
There is also no evidence to show that P. K. Sasi, the Secre¬ 
tary of the C.P.T.(M) Mannarghat distributed the pamphlets 
in the parliamentary continuency. As regards the publication 
of two articles by Shri E. M. S. Nambqpdiripad, there is no 
evidence to show that, the first respondent knew about the 
publication of these articles and he was instrumental for the 
same. In the absence of proper evidence I hold that the first 
respondent has not committed any corrupt practice as alleged 
in paragraphs 32 and 33 of the petition. This issue is found 
accordingly. 


32 Issue No. 10 and 11,—In paragraph 35 of the petition 
it is aliened that the Electricity Minister and the Chief Minis¬ 
ter issued certain statements to the effect that the Central 
Government had not given clearai.ee for the Kunyarfutty 
Knrapra hvdro electric project and this -was a false statement 
to prejudice the voters against the petitioner and the same was 
done at the instance of the first respondent. The petitioner 
produced a copy of the ‘Hindu’ daily dated 13-11-89 to prove 
that the statement mode by the Electricity Minister and the 
Chief Minister was false. There is nothing m evidence to show 
that the Central Government gave clearance to Kuriyarkutty- 
Karapra hydro electric proicct. A High Power Con J!^ ce , ^ 
visited the spot and submitted a report and some time there¬ 
after the Central Government gave clearance. There is nothing 


in evidence to show that the Electricity Minister and the 
Cruel Minister issued false press statements. There is also 
nothing m evidence to show that the first respondent was in 
any way responsible for issuing any such statement by the 
ministers concerned. Therefore, it is incorrect to say that the 
first respondent has committed corrupt practice unijpr section 
1.23(2) of the Act. Issues 10 and 11 are found accordingly. 

33. Issue No. 12.—The petitioner alleged that the polling 
officers committed several mai-practices and the same had 
materially affected the result of the election. The Petitioner 
has not alleged the various mai-practices committed by the 
polling officers. In paragraph 36 of the petition he would 
allege thut two polling officers of Palghat and Malampuzha 
L.A, segments and two polling officers of polling station No. 76 
and 12 of the Palghat and Malampuzlu L.A, segments respec¬ 
tively were enniical towards him and that they acted against 
the interest of the petitioner. The petitioner would contend that 
these lum persons were witnesses in a case pending before 
an enquiry commission, of which the petitioner is an affected 
parly. The enquiry related to the use of police force in the 
premises cf the Palghat collecioratc on 17-11-88. The peti¬ 
tioner’s cast is that he was seriously injured and hospitalised 
in the lathi charge and the 4 witnesses whose names are given 
in paragraph 36 of the election petition wore cited as witnesses 
to depose against the petitioner. There is no merit in the alle¬ 
gation of the peiiioncr. The petitioner admitted that he came 
to know of the inclusion of their names for election duty. 
He did not raise any objection. He could have filed a petition 
before the election commission to drop these officers from 
participating in the election duty. The petitioner has also 
not adduced any evidence to prove that they have done any 
illegality against the petitioner, No such complaints were 
filed by the petitioner cither before the Assistant Returning 
Officer or the Returning Officer. The petitioner also could 
not give any single instance where these officers deviated from 
the path of rectitude and committed corrupt practice to help 
the first respondent. Issue No. 12 is found against the peti¬ 
tioner. 

34. Issue No. 13.—The petitioner has alleged that in polling 
station No. 99 of Malampuzha L.A. segment the presiding 
officer did not allow the companions to vote on behalf of the 
infirm voters and the presiding officer herself exercised the 
vote. The presiding officer of the concerned pollihg booth was 
examined as PW7. She deposed that in some cases Ihe infirm 
voters themselves asked her to exerc’se vote on behalf of 
those voters as they could not affix the seal using their right 
hand. The specific case pointed out by the petitioner is of one 
Chinnammal, who was voter No. 855. PW5 claimed to be 
the companion of Chinnammal and according to him ho took 
her to the polling booth and in spite of his demand to exercise 
vote on behalf of Chinnammal, the presiding officer did not 
allow him to do so. PW7 was the presiding officer in booth 
No, 99 of Malampuzha L.A. segment. She has admitted that 
she exercised vote on behalf of blind Chinnammal. But she 
denied the suggestion that the companion wanted to exercise 
vote. Tn the case of four other infirm persons also PW7 
exercised franchise, as they could not use their hands due to 
disability. On the basis of the evidence of PW5 it cannot be 
said that there was any irregularity. No. illegality has been 
committed in this regard. Issue found accordingly. 


35. Issue No. 14.—In paragraphs 19A to 27 of the election 
petition the petitioner has pointed out the instance of imper¬ 
sonation, double voting and voting by underaged voters. To 
prove these allegations PWs 8 to 14 were examined, PW8 
was examined to prove that there was impersonation and 
double voting PW-8 Abbas Abdul Khadar deposed that he 
was an electrician working lin the Public Works Department 
at Kuniirappuzha and he was on election duty in polling 
booth No. 42 of Mannarghat segment and he exercised his 
Note in the \cry same booth by making use of Ext. X-131 
flection duty certificate. He was voter No. 909 in polling 
booth No. 98 of Mannarghat L.A. segment. He was Voter 
No. 8 in the Mipplementary list. The petitioner’s case was 
that somebody else had cast vote againtt serial No. 8 in 
polling booth No. 98 of Mannarghat L.A. segment. This con¬ 
tention is not correct. PW9 is the presiding officer in polling 
booth No. 98 of Kaiijiranuzlia in Mannarghat L.A. segment. 
He deposed that Abbas Abdul Khadar, voter No. 8 in supple¬ 
mentary list, was given election duty certificate and no ballot 
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oper was issued to him. In view of the evidence of PW-8 and 

the allegations in the petition are not sustainable. 

36. PWs 10 to 14 were examined to prove that they were 
voters in various constituencies and they had exercised tendered 
votes ns somebody else had voted in their name. 
The evidence of these persons by itself is not sufficient to 
show that there was widespread impersonation. These may be 
cases of mistaken identity. It may bo noted that there wouli 
be polling agents of the respective candidates in the polling 
booth. If they had any suspicion regarding the identity of any 
voter they can very well raise their objection, The tact that 
other persons could exercise vote in the name of PWs 10 to 
14 may be due to some mistakes regarding identity. It is 
important to note that the evidence of these voters itself 
would not prove that they arc the real persons. I am not 
inclined to hold that there was large scale impersonation by 
voters 

37. The petitioner has alleged that there were some under- 
aged voters and the names of some dead persons were also* 
included in the voters i ! st. The petitioner is not entitled to 
challenge the voters’ list in these proceedings. Every person 
whose name is included In the voters' list is entitled to cast 
their vote, The validity of the electoral roll is not open to 
challenge >n nn election petition. 

38. Issue Nos. 1, 3, 15 and 16.—The learned counsel for 
the petitioner seriously contended that there were serious irregu¬ 
larities In the conduct of election and the entries in various 
froms viz,, form 16 and 20 arc wrong figures and therefore 
the total number of votes declared to have been secured by 
each candidate does not reflect the will of the electorate and 
a fresh inspection and recounting of the votes alone would 
cure these defects. The counsel points out that the figures 
given in form 16 and 20 are fictitious and unreal, a'nd to support 
this contention the counsel drew my attention to the various 
n istaken entries in form 20 and form 16. The petitioner 
has filed a separate petition for recounting. In support of 
this petition a detailed affidavit has been filed by the peti¬ 
tioner. To amplify these allegations further the petitioner 
has also filed a supplementary affidavit. In both these 
affidavits the petitioner has alleged that in many cases total 
number of votes counted varied from the total number of 
votes distributed among the various candidates. So also, 
there was discrepancy between the total number of votes 
to be found in the ballot box and the total number of votes 
counted. The main question that arises for consideration 
is whether these discrepancies and mistakes arc sufficient 
to order inspection of the ballot papers. 

39. In the election petition the petitioner has alleged that 
there are various errors in the figures in form No. 20. Form 
No. 20 relates to the final declaration of result. In the 
affidavit filed in support of C.M.F. No. 3288/90 the petitioner 
has mentioned the errors in form No. 20. At the instance 
of the first respondent the original form 20 was summoned 
and it was marked as X-147. On a perusal of Ext. X-147 
it can be seen that the allegations in the affidavit 
regarding the errors in respect of figures in form 
20 are not correct. Ext. X-147 would show that 
some mistakes had crept in Ext. X-114 which is a copy of 
form 20 sent by the asst, returning officer to the returning 
officer. It seems that certified copies were issued to the 
petitioner on the basis of Ext. X-114, 

4ft, The petitioner has pointed out six instances mistakes 
in form 20. As regards polling station No, 8 of Manhar- 
shat L. A. segment the total number of valid votes were 
749. However, in Ext, X-114 the total number of votes 
distributed was 751, This mistake occurred due to the 
fact that P. V. Arumugham, one of the candidates had 
not secured any votes from polling booth No. 8 whereas 
in Ext. X-114 it was shown that he had secured two votes. 
The mistake pointed out by the petitioner is explained 
satisfactorily by the figures given in Ext. X-147. 

41. In respect of polling station No. 13 of Mannarghat 
L. A. segment the total number of valid votes were 782. 
However, the total number of votes distributed would give 
the figure 785, In this case also the mistake occurred sirce 


the 6th respondent Chandrasekharan secured only 10 votes, 
but it was shown that he had seemed 13 votes. So also, 
in polling booth No. 29 of Mannarghat L. A. segment the 
total number of valid votes were 783, however, the total num¬ 
ber of votes distributed among the candidates was shown as 
823 in Ext. X-114. This mistake also as due to the fact 
that P. V. Arumiigham had secured only four votes, but it 
was shown as 44 votes in Ext. X-114, Therefore, it is 
not correct to say that there is mistake in the total number 
of votes distributed. 'Hie figure 783 was taken as the total 
number of valid votes and the mistaken entry, if any, in 
Ext, X-114 has not affected the result of the election, 

42. In respect of polling station No. 94 of Mannarghat 
L. A. segment the total number of valid votes were 953. 
However, the total number of votes counted was shown 
as 951, That was because the 4th respondent Kasslmi 
Mohnmmcdkutty and 5th respondent Krishna Kumar though 
did not secured any votes from thin booth, it was wrongly 
shown that they had secured one vote each. This mistake 
had contributed the wrong figure. 

43. Another major mistake pointed out by the petitioner’s 
counsel is that there was *a difference of 101 votes in res¬ 
pect of the polling booth No. J46 of Mannarghat L. A. 
segment. The total number of valid votes were 630. The 
'number of votes distributed among the various candidates 
wan shown as 531 as per the entry in Ext, X-114. The 
entries in Ext. X-147 would shown that the petitioner had 
secured 343 votes and not 244 as shown in Ext. X-114. So 
also, the 3rd respondent Alathil Ishaq had secured one vote 
but that was not shown in Ext. X-114. The learned counsel 
for the petitioner would contend that not much reliance 
can be placed on Ext. X-147. I have perused the original 
Part II of form 16 prepared in respect of polling station No. 
146 of Mannarghat constituency. That is marked as Ext. 
X-148 and it shows that the petitioner had secured 343 
votes and that 3rd respondent had secured one vote. So 
the figures given in Ext. X-147 is correct and it tallied with 
form 16 Part II prepared by the presiding officer. Thus, 
the difference in the number of votes in respect of polling 
station No. 120 of Kollamgode L, A. segment also can be 
explained with reference to the figures given in Ext. X-147. 

44. From the above facts it is clear that the errors point¬ 
ed out by the petitioner and amplified in the affidavit filed 
in support of the civil miscellaneous petition 3288|90 are 
clerical mistakes, which do not affect the result of the 
election. 

45. Another set of mistakes pointed out by the petitioner 

is the discrepancy between the figure in form 16, l.e. the 
ballot paper account, and the total number of votes coun¬ 
ted as shown in form No. 20. In most of the cases dis¬ 
crepancy is with regard to one vote. In many cases one 
vote each was found in excess. I have perused the ballot 
paper accounts in these cases and in many cases wrong 
figure was given by the presiding officer regarding the ballot 
paper account. For example In Ext. X-44, 788 ballat 

papers were shown to have been received by the presiding 
officer. However, on a perusal of the serial number of the 
ballot papers issued to the Presiding Officer it is clear that 
789 ballot papers wero used in polling booth No. 96 of 
Alathur constituency. In this way several of the mistakes 
could be explained. 

46. In Mannarghat L. A, segment in polling station No. 
20 and 113 the total number of votes counted was 834 and 
681 respectively. However, the ballot paper account show¬ 
ed that the number of votes polled was 833 and 680. res¬ 
pectively. So also in polling booth No. 76 and 103 or 
Kollamgode one vote each was found in excess of the total 
number of votes polled, In various other cases one vote 
each was found missing. The learned councsl for the peti¬ 
tioner pointed out the discrepancy in this regard. T havo 
perused fonn 16 and 20 in these instances. One vote was 
found missino in the various polling stations, such as 87 120. 
9, 13, 48, 52, 54, 67, 90 and 96 of Shrikrishnnpuram seg¬ 
ment, and respect of polling station No. 39, 70, 90 91, 140 
6 53, 86, 120 and 45 of Mannarghat segment one’vote 
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each was found missing, So also, in some other polling 
stations of Malampuzha, Al'athur Palghat and Chittoor there 
were discrepancies between the number of votes to be found 
in the ballot box and the number of votes counted. PW1, 
the returning officer, could not oxplain as to how these 
discrepancies arose. It may be due to clerical or arithmetical 
error. It may be also due to some persons taking the ballot 
paper out of the polling booth without inserting it in the 
ballot box. It is important to note that the number of 
votes found missing was marginal when compared to the 
total number of votes polled. It cannot be ar.sumed that 
there was any illegality or corrupt practice and the missing 
of votes has been caused due to any malpractice. The peti¬ 
tioner had no serious allegations regarding the missing of 
votes. When the votes were counted i'n the presence of the 
counting agents, they had not raised any objection. The 
counsel for the petitioner contended that all these discre¬ 
pancies could be set asight only by a recount. I am not 
inclined t 0 accept this contention, since no malpractice or 
illegality could he inferred from the circumstances. 

47. The learned counsel for the petitioner vehemently 
contended that in view of the vayiors discrepancies and 
mistakes that have crept in from 16 and 20, the entire ballot 
papers are to be examined nnd re-counting is to be allowed. 
This is seriously opposed by the first respondent. It Is well 
settled bv the various decisions of the Supreme Court that 
a recount of ballot papers could be allowed only under 
special circumstances and inspection of the ballot papers 
should not be allowed in such a way as to make a roving 
of fishing i'nquiiy in order to discover material for declar¬ 
ing the election void. The Supreme Court in one of its 
earliest decisions viz., Bhabhi v. Sheo Govind and others 
(1975 Snpp. S.C.R. 202) held that the following conditions 
should be fulfilled before a court can grant inspection of 
the ballot papers. 

“(1) That it is important to maintain the secrecy of 
the ballot which is sacrosant and should not be 
allowed to he violated on frivolous, vague and 
indefinite allegations; 

(2) That before inspection is allowed, the allegations 

made against the elected candidate must be clear 
and specific and must be supported by adequate 
statements of material facts; 

(3) The Court must be prima facie satisfied on the 

material produced before the Court regarding the 
truth of the allegations made for a recount; 

(4) That the discretion conferred on the Court should 

not be exercised in such a wav so as t 0 enable 
the applicant to Indulge in a roving inquiry with 
a view to fish materials for declaring the election 
to be void; and 

(5) That on the special facts of a given caie sample 

inspection may be ordered to lend further assurance 
to the prima facie satisfaction of the Court 
regarding the truth of the allegations made for 
a recount and not for the purpose of fishing out 
materials.” 


48. The Supreme Court in Jitendra Bahadur .Singh v 
Krishna Behari and Ors. (1979(1) S.C.R. 8521 emphasised 
the importance of maintaining the secrecy of ballot papers 
and held the seemtinv can only be ordered if the 
election-petition contains an edequafe Ptatcmeut of the 
material facts on which the. petitioner relies, that is the 
materials facts disclosed must afford an adequate basis for 
the alienations and the election tribunal must be prima 
satisfied that m order to decide the dispute and to do com¬ 
plex justice between the parties inspection of the ballot 
paper's Is necessary. 


Court observed that certain amount of stability in the pro¬ 
cess of election is essential. If the counting of ihe ballots 
arc interfered with by two frequent and flippant recounts 
by courts a new threat to the ccrtainily of tho poll system 
is introduced through the judicial instrument. Moreover 
the secrecy of the ballot which is sacrosant becomes exposed 
to deleterious praying if recount of votes is made easy. The 
law on the point has been succintly held by various decisions 
of the Supreme Court and it is clear that a recount will 
not be allowed as a matter of right, but only on the basis 
of evidence of good ground for believing that there has 
been a mistake in the counting, It is also clear that the 
recount would be allowed if 'sufficient allegations are made 
in the petition and these allegations arc prima facie proved. 
It is also pertinent to note that in D. P. Sharmu v. Com¬ 
missioner and Returning Officer (1984 Supp. S.C.C. 157) 
the Supreme Court refused to order inspection and recount 
of ballot papers holding that the discrepancy between the 
total number of ballot papers issued and total number of 
ballot papers taken out and counted was marginal and insig¬ 
nificant and attributable to accidental slip or clerical or 
arithmetical mistake. 


50. In the instant case also the mistakes, if any, pointed 
out by the petitioner are either arithmetical or clerical mis¬ 
takes. The discrepancy between the number of votes to be 
found in the ballot box and the number of votes counted 
was only marginal and the difference could he explained 
satisfactorily. In a parliament election where more than 
6 lakhs votes are counted there may occur some mistakes 
either arithmetical or clerical. The petitioner has no case 
that there was serious irregularity in the conduct of election. 
The petitioner has no case that there was large-scale rigging 
or impersonation or casting of spurious votes. The count¬ 
ing was done in the presence of the petitioner’s ngents. The 
petitioner filed an application for recount on 26-11-89. In 
the application he has only mentioned that he has got some 
suspicion regarding the counting of votes of Chittoor, 
Malampuzha and Alathur and therefore the ballot papers 
are to be recounted. One Kiunaraswamy, the chief counting 
agent of 11th respondent, also filed an application on 
28-11-1989 before the Assistant Returning Officer, M'alam- 
puzha alleging that the counting of votes was not satis¬ 
factory. One P. R. Suresh, the counting r*rent of the 
petitioner, filed Ext. A5 application alleging that he had 
doubts regarding the counting of votes iu the parliamentary 
election in respect of Mannarghat. L. A. segment and he 
prayed for recount. In all these petitions there are no 
allegations that the counting was not done properly. There 
is no allegation that any valid votes were reiccted or any 
invalid votes were accepted. Regarding the rejection of the 
postal ballot papers also none of the candidates had any 1 
objection. Not a single Instance of irregularity has been 
pointed out in these petitions for recount. The petitioner 
has also not chosen to examine any of the assistant re¬ 
turning officers, who participated in Ihe counting to provo 
the alleged irregularity, if any. 


51. The petitioner has not succeeded in proving anv of 
the illegalities or corrupt practice’s alleged in the petition. 
Therefore, I hold that under issue No. 3 and 16 that there 
was no serious error in counting of votes and inspection or 
recount of the votes is necessary and under issue No, 15 
I hold that the election of the first respondent is not liable 
to be set aside for any of the reasons mentioned in the 
petition, 

52, Issue No, 17.—In view of my above findings the 
election of the returned candidate is not liable to be set 
aside, The election petition fails and it is dismissed. The 
petitioner shall pav cost of Rs. 1000 to the first respondent. 

31st Augu’rt, 1990. 


J, n Charan Sinch v. SMv Ram Vcrnm [1975(41 S.C C 
„ ' the Supreme Court leaflrmed that recount of ballo 
papers should not be allowed on the mere request. Th 


Sd|- 

K, G. BALAKRISHNAN. Judge, 
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ORDER , 

New Delhi, the 7lh February, 1991 

O.N. 30.—Whereas the Election Commission is satis¬ 
fied that each of the contesting candidates specified in 
column (4) of the Table below at the election to the 
House of the People, 1989 and Legislative Assembly, 1987 
from [he State of West Bengal as specified in column (2) 
and held from the constituency specified in column (3) 
against his name has failed to lodge an account of his elec¬ 
tion expenses or failed to lodge the account within the time 
and or in the manner, as shown in column (5j of the said 
Table, required by tho Representation of the People, Act, 

1951 and Rules made thereunder; 


1991/PIIALGUNA 4, 1912 [Part II-.SYc. 3 (iii) ] 


And whereas the said candidates have either not furnished 
any reason or explanation for tit© said failure even after 
due notice or the Election Commission, after considering the 
representations made by them, if any. is satisfied that they 
have no good reason or justification for the, said Failure; 

Now, therefore, in pursuance of section 10A ol the said 
Act, the Election Commission hereby declares the persons 
specified in column (4) of the Table below to he disqualified 
for going chosen as and for being a member of cither House 
of Parliament or of the Legislative Assembly or Legislative 
Council of StatejUnion Territory for a period of 3 years 
from the date of this order. 


TABLE 


SI, Particulars of election 

No. 

S. No. & Name of 
constituency 

Name & address of 
candidates 

Reason for disqualification 

1 2 

3 

4 

5 

1. General Election to the 
House of the People, 1989 

3—lalpaiguri Parliamentary 
Constituency 

Shri lndra Prasad, Chowhan, 
P.O. & Village Lataguri 

Dist., lalpaiguri, W.B. 

Failed to lodge any account 1 
of c lection _expenses 

2. -do- 

5—Rriganj Parliamentary 
Constituency 

Shrl Mahamuddin Ahmed, 

Vill. Kurhala 

p, O. Bara Majlishpur, 

Dist. West Dinajpur 

West Bengal. 

Failed to lodge the account 
within the time required by 
law. 

3. -do- 

6—Balurghat (SC) 
Parliamentary Constituency 

Shri Nripendra Burman, 

Vill. Khiratta, 

P. 0. Karaiohenehra, 

Dist. West Dinajpur 

West Bengal 

Failed to lodge any account 
of election expenses 

4. -do- 

•do- 

Shri Bhagirath Burman, 

Vill. Trlkul, 

P. 0. Jalghar, 

Distt. West Dinajpur, 

West Bengal. 

-do- 

5. General election to the 
Legislative Assembly, 1987 

231—Jhargram Assembly 
Constituency 

Shri Binoy Mahata, 

Vill. Pukuria, 

Dist. Midnaporc 

West Bengal. 

Failed to lodge the account 
in the manner required by 
law. 
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By Order, 
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